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very proud. I actually wrapped myself in the cloak of moral superiority
because West Virginia was a Union state, and I was moving to a former
slave state and the Confederate title. Of course it took me a long time
to realize that there are plenty of reasons not to be proud of being from
West Virginia. I did live into adulthood with all of my teeth, but it also
took me a while as an adult to realize that the past isn't dead. So the
reasons to have feelings of ambiguity or shame didn't end with the end
of the Civil War. I also realized there are lots of reasons to love being
from the South. Primarily my brother-in-law, Caleb Walker's Bourbon
pecan pie at Thanksgiving, boiled peanuts, and BBQ as well as this
beautiful sunny day with the light filtering through the trees on the
front porch of the Law School that fills you with warm feelings.
But people who have come from far and wide to grapple with how we
reconcile our collective discomfort with what happened and what is
happening in the South, particularly in criminal justice issues, with our
regional identity, with our love for where we live or our home, and our
own moral responsibility, whether we are prosecutors or defense
attorneys or judges or academics, our collective moral responsibility to
our universe and to our children are important issues we discuss today.
So, I would like to introduce our first panel. Throughout the day we
have chosen different themes rather than trying to pocket the day in
juvenile justice, the death penalty, and sentencing and policing. We
have integrated our panels so you will hear several speeches from
different perspectives on capital punishment.
The first panel is
Learning from our History and Culture. Then we have our keynote
speaker, Stephen Bright, and then break for lunch. After lunch we have
a panel, Learning from Struggles, with an eye toward current struggles.
The final panel is Learning from Innovators and, of course, everyone
today is an innovator, but we have chosen several innovators in
particular who are working hard to address the issues that we're talking
about throughout the day. The last discussion draws together all of the
speakers, and a question and answer session that will be moderated by
Professor Longan with an open discussion and maybe the beginning of
a grand synthesis. Thank you all for being here today.
MS. PINDER: Good morning. My name is Kamina Pinder, and it is
my pleasure to moderate the first panel. We will be hearing from
Professor Sia Sanneh, Dr. David Davis, and Professor Timothy Floyd.
Without further ado, Professor Sanneh.
PROFESSOR SANNEH: Thank you for that introduction, and thank
you especially to Sarah and to James for pulling this incredible event
together and for inviting me and all these wonderful speakers who I am
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honored to share the stage with. Just by way of introduction, I am an
attorney, and I work with the Equal Justice Initiative, a non-profit
organization based in Montgomery, Alabama. Our Director, Bryan
Stevenson, founded our office in 1989. The work I do there cuts across
a lot of the things we will be talking about today. I represent men and
women facing the death penalty. I represent young kids who are in
adult prisons, and who have been sentenced to die in prison or serving
disproportional sentences. We have had some very active litigation
around those issues for the last five or six years. I also work on prison
conditions and excessive sentence cases, so a huge part of my work is
representing indigent people who cannot afford an attorney.
What I am going to talk about is our newest initiative at EJI, which
really connects to the themes that this Symposium is designed to
discuss, and that is our Race and Poverty Initiative. I will start by
describing my work because I want you to have this question in your
head of why our organization, that's primarily about providing legal
services to the poor in a state and in a region where there is tremendous
need. You will hear about that through the day-why would we devote
our time to a project that's specifically focused on exploring history from
slavery to mass incarceration, which is just a short span of time which
I promise we can breeze through very quickly.
I want to start with this idea that litigation and the work that we do
is political. It exists in a context, and that context is hugely important
to our clients, if you are an attorney representing folks, and it's a hugely
important component of what we're able to do in the law and how the
law develops. And just an example is, I represent some folks in
Louisiana, and when I go to Caddo Parish to do a hearing in superior
court and I walk past a Confederate flag, that flag tells my client
something and it tells me something about the context that I am about
to enter. It is a different climate. And attorneys who have lived and
worked in Montgomery, Alabama for a long time are very aware of
because we live in a region and in a city that is extremely fixated on
history.
In Montgomery there is a very rich history and historical landscape.
The landscape of the city is littered with historical markers. There are
fifty-nine markers and monuments to the Confederacy in Montgomery,
and that is a lot because Montgomery is a relatively small city. It is an
extremely dense landscape of historical markers. In fact, the only city
in America that has more historical markers than Montgomery, Alabama
is Philadelphia, Pennsylvania. But something that we have noticed is
that there is very little about the history of slavery in the city. Yet we
know that Montgomery has a very rich and important history in this
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area. So, I'm going to talk about our project around documenting slavery
and how that has led into our lynching work.
We know about this history of slavery, and we know this is a big part
of what has developed the demographics that exist in Alabama. Yet,
there is not a lot of discussion about slavery. When you do hear a
discussion about it in our part of the state, it is often superficial.
Discussions don't really focus on what slavery was, how it affected the
landscape, and how it affected people from generation to generation.
And yet, you see a lot of celebratory imaginery about the Confederacy.
It has been interesting and of note to us that there is so much documented history. We began thinking what would it look like for our office to
try to introduce a richer and more truthful narrative and how that might
affect the world in which we are to ligate and the world in which we are
living every day.
What we discovered in doing this work is that our office, which is on
a downtown street in Montgomery, is actually the site of a former slave
warehouse. We have been there for twenty years, and we didn't know.
We see ourselves as people who are interested in this history, and we
were unaware of this. That tells us something, not just about our own
history, but about the awareness in the community where we are living.
We also discovered that Montgomery was a very active slave trading
port because of its proximity to the river and the railroad, and that in
the period leading up to the Civil War, Montgomery was the most active
domestic slave trading port in America. That is when the AfricanAmerican population really skyrocketed in Montgomery. So we set out
to document this with a historical marker.
We thought this might be not the most complicated thing to do in a
city that has so many historical markers, but we actually met with some
push back and the Historical Association in Montgomery said, essentially, "We agree with your research and it's accurate." We are lawyers and
we submitted a sixty-page memo with footnotes but, "While we don't
disagree with your research, this would be too controversial for our
community to erect a marker about slavery." That was a really
interesting moment because that says something about the community.
We all know that slavery existed in Montgomery, that it happened, that
it is an important part of our history, and that we were saying we think
this should be added to the things for people come to Montgomery to
learn about, just like they come to learn about the Civil War. But there
was some push back so we met with community members, and we were
able to erect the first marker in Montgomery that documents slavery,
including one outside of our office.
We have an interest in documenting not just slavery but the true
legacy of slavery, which isn't just that we had this system of involuntary
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servitude. It is the part of slavery today that is still with us, and that is
that myth of racial hierarchy that we developed and perpetuated to
justify slavery. When we abolished slavery with the Thirteenth Amendment, we did not do anything to address that myth. What we have been
talking about and what we continue to see in the next era is this idea
that slavery didn't end in 1865 because that myth was never addressed,
so slavery evolved. What you see in the next few decades is the way
slavery continued to assert itself in American life and that is through
this period we are calling the Era of Racial Terrorism by lynching. Our
next project after the slavery markers was spending about five years
trying to document every lynching in the twelve most Southern states
which had the highest rate of lynching. We found an additional 700
lynchings that have never been previously documented, including a
couple of lynchings that happened very close to where we are standing
today.
We documented the 1912 lynching of Charles Powell who was lynched
by a mob of 200 people, and we documented the lynching of Paul Jones,
who was also attacked by a mob of over a thousand people very close to
Macon. One of the things that we talk about in our report on lynching
is that some of us may have had this idea about what lynching was; that
it was an extra-judicial punishment for a crime, that it was very
extreme, but it was frontier justice. We discovered that lynching is
about something else; it's about terrorism. When you see a public
spectacle like the lynching of Henry Smith in Harris, Texas, where over
10,000 people came out to celebrate this event, you see that these
lynchings were violence designed to target not just individuals, but the
community. What you see over and over are examples of people who
were lynched-not just attacked and killed but publicly and ritualistically murdered. These were deliberate attempts to target the black
community and send messages of fear.
In our report, we talk about the need to memoralize these lynchings.
One of the most striking things is that EJI visited over 150 lynching
sites throughout the South, including here in Georgia, and we found in
almost all of these places there was no historical marker; usually
nothing in the community, often in communities where there are
markers, and attention to this period, but nothing about lynching, which
was really remarkable. There were about three or four markers we did
find. This is one from Colfax which captures what we encountered in
these areas where we could find markers, which is, a marker that was
erected in the 1950s and that characterizes this massacre of an African
American in a very distorted way. I should have mentioned before that
a lot of these markers were not contemporaneously erected. They were
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erected in the 1950s and then again more recently, in the 1980s and the
2000s.
We argue that this period of racial terrorism demonstrates that this
myth of racial superiority continues to assert itself. You see that in
lynching. These were attempts to return people to slavery or to
conditions as close to that as possible, and lynchings were a very
effective tool to that end. The efforts to re-enslave Black Americans
during this period and lynchings most often were not just attempts at
punishing people for crimes. They fit into some of these categories. We
discovered that lynchings we documented tend to have some of these
features; a huge number of them were based on fears of inter-racial
sexual interaction of some kind about 25%, which would be close to 25%
of the 4,000 lynchings documented during this period fit into that
category.
There are a lot of these that were lynchings that were responses to
casual social transgressions. A man went to the front door of a white
lady's house instead of the back door, and he was lynched for that. A
man didn't address a police officer with the word "Mister" before his
name, and he was lynched for that. There was a huge amount of
violence directed at black veterans who returned from World War I and
had some sense of status that was very very provocative andchallenging
to the racial status quo at home. There were incidents where people
were lynched because of wearing the uniform in the wrong place. There
were lynchings that targeted people who were attempting to organize
and challenge the status quo in some way; people who were organizing
people for the right to vote; people challenging the system of sharecropping; and people challenging other kinds of mistreatment. The Elaine
massacre in Arkansas is a somewhat well-known example of that.
What we are pushing for a truthful accounting of this era, and I have
this information available to folks who are interested afterwards. These
are tables of the lynchings that we documented between 1877 and 1950,
and in Georgia we documented 586 lynchings, and that number has
actually gone up since we published our report because we had people
come forward with documentary evidence and other evidence that has
allowed us to come to an even more accurate accounting. If you're
interested, the table goes through each county and documents these
lynchings by county.
We are interested in documenting this era and trying to help our
community, particularly in Alabama, and throughout the South, to come
to a more truthful accounting of this period because when you understand the era of racial terrorism you see the next era differently, and
that is the era of civil rights. We talk about it as the era of resistence to
integration. We are familiar with the key leaders from the civil rights
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era. We are all familiar with the "I Have a Dream" speech. If you have
been to school in America you are familiar with Rosa Parks, but you are
less familiar, and certainly I was, with the violence, hostility, and
resistance at every turn during this era, to African Americans asserting
their rights, and that's something that we are trying to talk about. When
you understand the lynching era, you understand that this sort of myth
was never addressed; that the lingering evil of slavery continued to
assert itself in the lynching era in the cheapness of black life, which is
something you see at every turn. In the next era you see that in this
sort of resistance scenario. If you understand that era of resistance, you
understand how we are in the situation that we are in today and what
might be necessary to confront it.
The current era we call the "era of mass incarceration and excessive
punishment." This is the descendant of the previous era, the descendant
of slavery, the descendant of racial terrorism, and the descendant of this
era of resistance to civil rights. One of the things that has carried over
most dramatically from the lynching era is this idea of dangerousness
and guilt. Lynchings were about enforcing the racial status quo. They
were often justified after the fact because of the stereotype that black
people, black men in particular, are presumptively dangerous and pose
a threat is something that has sunk really deep into the American
consciousness, and particularly the legal system. To understand and
confront the challenges we have today, it is important to understand
that history. It is very difficult to understand what to do with that if
you don't have a truthful accounting.
I want to close by saying that we are interested in this idea of truth.
One way to think of truth-and the idea of truth-is that they don't
convince everybody that this is the truth but they can, as a society, limit
the range of permissible lies that we tell each other. We tell a story to
ourselves about our history and if we really engage with that history and
understand the era of racial terrorism for what it was, the range of
untruths that we can tell and we can, as a society, hold about that era
becomes narrow, and that is one of the things we are interested in.
Thank you so much, and I turn this over to my co-panelist, Dr. David
Davis.
DR. DAVIS: I am going to talk about photographs taken in 1931, and
these photographs I contend are a crucially important and often
overlooked record of the history of incarceration. Further, I want to
argue that these photographs and the history of the penal system in the
South are evidence that slavery was never actually abolished.
At the end of the Civil War, the Thirteenth Amendment was signed,
but there was still an expedient problem to be addressed. There was an
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urgent need for labor in the South to rebuild, not just the region's
economy, but the nation's economy. It is crucial to bear in mind that
cotton was the nation's largest export from the middle of the nineteenth
century through the beginning of the twentieth century. The entire
country had an immediate investment in getting cotton produced in the
fields. Systems of labor, coercion, and exploitation resulted in the
immediate aftermath of the Civil War to put hands back in the fields to
pick cotton.
Along with the system of labor exploitation came an elaborate system
of racial control and domination. Lynchings were the most spectacular
end of that spectrum, but between sharecropping and lynching lie an
elaborate set of systems and controls, one of which was the Southern
prison system. In the early 1930s, John L. Spivak became interested in
Southern chain gangs. Spivak had excellent credentials as a liberal
muck-raking journalist. Born in Brooklyn, he identified with the
Communist Party, and he covered many famous events in the twentieth
century including strikes and the Scottsboro trials. Time Magazine
named him the leading journalist of his age, but because of his
Communist leanings, he became embroiled in the House Un-American
Activities Committee (HUAC) hearing and was banished. Had that not
occurred, we would still look back at John L. Spivak as one of the most
important reporters of his age.
In 1930, Spivak read an article about chain gangs in North Carolina.
The topic piqued his interest and he began to investigate. Spivak went
to the state that had the largest chain gang system, Georgia, to learn
about how it was administered. He camped out in the office of the
Georgia Prison Commission at the State Capitol in Atlanta and
ingratiated himself with the Prison Commissioner, Mr. Vivian Stanley.
Spivak managed to charm Vivian Stanley, and he found a great deal of
evidence on how the chain gang system was administered in Georgia.
One day, when Commissioner Stanley and his secretary were out to
lunch, John Spivak helped himself to a file cabinet and liberated a few
of the Prison Commission's records to use for his work.
One of these was entitled Official Whipping Report. The Prison
Commission had not yet bothered to change the heading. At this point,
whippings were considered illegal by the Prison Commission. This was
in response to a series of reforms put in place in the late 1920s. In fact,
Spivak presented himself as covering the effects of reform in the Georgia
prison system to create a more humane system that had respect for the
rights of the inmates. The report did not state the number of lashes
given to an inmate for an infraction but it announces the time that an
inmate endured restricted motion, which was the primary form of
corporal punishment used in Georgia's chain gangs in the 1930s.
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Before Spivak left Stanley's office he managed to get a letter of
introduction that gave him access to prison camps around Georgia. Thus,
he went out to explore the camps in the state. He went first to Seminole
County and then took a rather circuitous route around the state. This
is a picture of a warden in Seminole County in front of his county
supplied home. The picture was published along with some pieces of text
that Spivak wrote in "The Daily Worker," the Nation's Communist
newspaper, which should tell you more about the reception of this
particular expos6.
The picture is also useful because it tells you something about my
particular interest in this topic. The warden is not my relative, but at
the time this photograph was taken, my great-grandfather, Charles
Thornton Wright, was the warden of the chain gang in Troup County,
which was famous for its brutality. After my great-grandfather retired,
my grandfather, Charlie Wright, became warden of the chain gang there
and then later sheriff of Taylor County where I grew up. He was sheriff
until he died in office in 1985. To me this is something of a personal
story.
Chain gangs were themselves a form of penal reform in the South. At
the end of the Civil War, Southern prisons were destroyed, ruined, or
otherwise obliterated. Most inmates in Southern states had been
released in last ditch efforts to secure the Confederacy. But the vast
majority of inmates in the South in 1860 were white men because slaves
would be punished by their masters. In fact, if a slave was punished by
the State, the State was required to reimburse the slave's master for the
value of that slave's body or time.
The prison system as we know it today regenerated after 1865 initially
as a form of raising revenue for the Southern states. In 1866, an
enterprising gentleman in Alabama came up with the idea to lease out
the work of convicts to private citizens to help develop infrastructure and
industries, an idea that seems to come and go every few years. From
1866 to the early twentieth century, Southern states were involved in a
process of convict leasing. So, the states defined laws that determined
criminal behaviors and then convicted people according to these laws.
Then, these people could be leased by the states to agencies for the use
of their labor. What could possibly go wrong?
It was rampant brutality and thousands and thousands of people who
died in the convict leasing system. There were a couple of occasions
where convict leasing captured the American imagination for its
brutality. In the first couple of decades of the twentieth century, convict
leasing was abolished across most of the South, but let us not congratulate Southerners too much. The practice was abolished more because of
financial crisis in 1907, which made supposedly free labor as cheap or
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cheaper than convict labor, so this was actually more of an economic
reform than a civil rights or human rights reform.
In 1908, Hoke Smith ran for Governor in the State of Georgia on a
platform of progressive reform. He abolished convict leasing in Georgia
and instituted the chain gang system. Inmates would no longer be leased
to private citizens-they would actually work for the State on infrastructural development projects. The State could do this because they had
the authority of the Federal Government behind them. The Thirteenth
Amendment to the Constitution, section one, states that "[N]neither
slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction."
That is a mighty big loophole in that amendment. This loophole made
it possible for the states to pass laws called Black Codes. The Black
Codes defined race. The Black Codes defined crimes specific to race. The
Black Codes defined exorbitant sentences for these crimes. All of you
know some of these crimes including false pretenses, which is the
negotiation of a job with one person while you have a job with another
person-a crime punishable by several years hard labor. The most
notorious of these crimes was probably vagrancy. Vagrancy is the crime
of not having a job. If a person was arrested for vagrancy, a job would
be provided for them working for the State.
Convicts who worked on chain gangs lived in conditions similar to
those depicted inside of a service wagon. It's a wheeled barrack with
bars around the outside. The men sleep inside in wooden bunks. There
was a metal cover on the floor where the men would use the toilet in the
evenings. I challenge you to find a better example of dehumanization.
These pictures, in my opinion, are similar to images of concentration
camps in Nazi Germany.
As Spivak was touring the South, he took about a hundred photographs of chain gangs. He took a picture of an inmate in Columbus
that, in my opinion, should be considered one of the most famous
photographs of the twentieth century. It captures the chain gang
experience in an exceptionally profound way where the inmate is
chained and has an iron collar around his neck, evoking memories of
those worn by slaves and the lynching noose, its first cousin.
The men who were incarcerated on chain gangs worked at hard labor
building the roads across the state. There is a fundamental irony that
these men who lived in conditions very much like slavery are actually
emissaries of modernization in the South. This is what the good roads
movement in the South looked like. This was the South getting ready
for the twentieth century. This was the South preparing to move from
a mule and wagon economy to an automobile economy, and this is what
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this process of infrastructural development looked like: black men with
shovels at hard labor.
Men who challenged the authority of the warden, who attempted to
escape, or who violated the byzantine codes of behavior and rules on the
chain gangs were punished in corporal ways. Another of Spivak's
pictures captured a man standing with a shovel whose legs are shackled
together. This was common a practice. In many cases, those with
shackles would find after a few days that their skin would begin to rub
away, especially working in the Georgia sun, becoming a vector for
infection-often called shackle rash-that could very easily lead to
gangrene. In this picture, one will also notice there are spikes, about a
foot long on either side, welded to the shackles on his legs. The spikes
are meant to limit his mobility; their presence indicates he has likely
tried to escape at some point. The prisoner in this picture likely wore
these spikes twenty-four hours a day until the warden saw fit to have
them removed. Imagine trying to sleep, much less work or live, with
shackles and spikes attached to your body.
In one of his most profoundly affecting photographs, Spivak captured
an image of an inmate who appears to be about sixteen years old. The
text on the left-hand side of the image states "Georgia convict who
sassed guard trussed up in chains and ropes so that he cannot move." In
the image, you can see that small red ants crawl over the convict's head
and face while the glaring sun beats upon him adding to the torture of
the painful position he is placed in. This image was taken in the
Seminole County, Georgia convict camp four miles from Donaldsonville,
Georgia, the county seat. This is what restrictive movement punishment
looks like-reform in the mind of Commissioner Vivian Stanley.
Spivak took information he collected from visiting the chain gangs in
Georgia and did something very unusual with it. Spivak published more
than a dozen books in his life that were journalistic exposes. Using the
information he gathered while visiting the chain gangs in Georgia,
Spivak wrote his only novel. He stated that he wrote a novel because it
would universalize the experience, and he feared that a person would
presume from the journalistic expose that only Georgia followed the
chain gang system. The novel is not great but it is interesting. The
University of South Carolina press published a reprint edition about five
years ago but changed the name.
When the book was published in 1932, the novel was virtually ignored.
It was initially serialized by "The Daily Worker" and then reprinted by
a couple of small writing presses, one in the U.S. and one in England.
In the same year, 1932, another novel about Georgia chain gangs was
published: I am a Fugitive of a Georgia Chain Gang, the story of a man
named Robert Burns who was a white World War I veteran from New
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Jersey who got caught up in a petty robbery in Atlanta and sentenced
to the chain gang. He escaped, moved to Chicago, and started a lucrative
business. Several years later, his estranged wife turned him back over
to the Georgia Prison Committee. Despite promising to put him in a
cushy position, the prison committee reneged on their agreement and put
him back in hard labor. He escaped again and moved back to New
Jersey. He then published his story, which became a bestseller and
Warner Brothers optioned the film immediately. That same year, the
movie I am a Fugitive from a Chain Gang, omitting the word Georgia,
was released starring Paul Muni, who won an Oscar for his role. Burns
was arrested at a screening in Trenton, New Jersey. In an unusual step,
the Governor of New Jersey held an extradition hearing where Spivak
testified. Ultimately, the Governor decided not to send Spivak back to
Georgia.
Spivak's book describes the experience of the chain gang including one
of the more common punishments of restricted movement: the Georgia
rack. Spivak wrote about one of the men being stretched in the
photographs. He states that the convict's arms were being torn out.
Spivak stated a guard quickly tied a rope around the post and let him
stretch on the Georgia rack while the sun beat on his head and the red
soil. In 1932, Georgia civilization was breaking its convicts on the rack.
This is still relevant. It still matters. The Thirteenth Amendment
abolished slaves as private property. It did not abolish slaves as public
property, and it has been the case in the South since 1866 until today.
I argue that laws are still on the books that define race, that incarcerate
people according to race, and that keep predominantly African-Americans and other minorities in conditions of involuntary servitude in this
year of our civilization 2016.
PROFESSOR FLOYD: Sarah's quote from Faulkner at the outset
today about the past is not dead is not even the past but has been
brought powerfully home right now as lynchings, chain gangs, and
terrorism. They are something that we do need to pay attention to.
My topic is the death penalty in the Bible Belt. It brings us closer to
the current date. I am going to discuss the death penalty in the socalled modem era, which is the 1970s up to the present date. You may
know that the United States stands virtually alone in the developed
world in its use of the death penalty. Every country in Europe, and
almost every other country in the Western Hemisphere, has abolished
the death penalty during the last forty years or so. What you may not
realize is the death penalty in the United States today is largely a
Southern phenomenon. Well over 90% of all executions since 1976 have
occurred in Southern states. Texas, Virginia, Oklahoma, Florida,
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Missouri, Georgia, and Alabama are the top seven states in number of
executions. Following closely behind are North and South Carolina,
Louisiana, Arkansas, and Mississippi. What do these states have in
common? All were slave holding states until 1865, and almost all were
members of the Confederate States of America.
Our region's complex, tortured, and tragic racial history is a central
part of the death penalty story, and there is a deep causal relationship
between the region and the death penalty. However, these states also
have in common that they are in the Bible Belt. Our region is quite
distinctive in our religious culture. The predominant religion of the
American South for close to 200 years has been Evangelical Protestantism, largely Baptist and Methodist. For most of its history, over 90% of
persons in the Deep South, black and white, have identified as either
Baptist or Methodist.
Faulkner was asked once why he wrote so often about religion. His
answer was, "well, it's just there. It's like the landscape." Flannery
O'Conner made that same point, more memorably, when he said "it's
safe to say that while the South is hardly Christ centered, it's most
certainly Christ haunted." There is a distinctive Southern world view
that I submit is shaped very much by the tradition of Evangelical
Protestantism, and that world view in turn has profoundly influenced
Southern support for the death penalty.
What do I mean by Evangelical Protestantism? It is a religious
tradition that prized religious experience over liturgy, theology, and
other forms of religious life. In addition, it has a strong emphasis on
individual accountability, each person's direct relationship with God, and
is unmediated by priests, institutions or traditions. Now, Calvinist
pessimism about human nature was the crucial progenitor of modern
Evangelicalism. It gave concern for the inevitability of an overwhelming
nature of sinfulness, the need for a strong religious community, and
discipline to contain human frailty. Also, in its Wesleyan Methodist
forms, Evangelicalism has been characterized by the hope of redemption.
Its theology came to stress that God's grace made salvation possible for
everyone who would accept it. This recognition encouraged preaching
that sought converts, giving birth to the camp meetings and the
revivalism that became such a central part of Southern life and is still
a part of life today.
This is my tradition, my history, my land, and my culture. I'm a
seventh generation Georgian on both sides. We don't have records that
far but some of the original white settlers of Georgia were my ancestors.
My paternal great-grandfather was a Baptist preacher. He preached
many a revival. He was a farmer and an elected official but he was a
Baptist preacher first and foremost. My maternal grandfather, whom
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I knew very well, was a Methodist preacher who loved to preach at camp
meetings. So I'm discussing, and critiquing to some extent, this tradition
and world view as very much an insider.
I get asked a lot to speak about the death penalty. At those discussions, I am often asked if I believe in the death penalty. My response is
usually that of the old Baptist who was asked if he believed in infant
baptism: "Believe in it? Hell, I've seen it done." What I mean by that
is I get frustrated about debates over the death penalty that are
conducted at a high level of abstraction and emotion, often without a full
understanding of how the death penalty actually works in our American
legal system. Not surprisingly, these kinds of discussions do not get far
in healing disagreement, finding common ground, and do not force us to
take a hard look at a system that puts people to death on behalf of all
American citizens. They do not really force us to grapple with how the
American death penalty, as it actually is, might be consistent, or
inconsistent, with our individual and collective ideals. I will not get into
those arguments today, but it is pretty clear that arguments for the
death penalty break down when we examine the death penalty as it
actually exists. Decisions about who gets death are informed much more
by things like the race and poverty of the victim and the defendant, the
quality or lack thereof of defense counsel, and accidents of geography
and timing. It is a broken system.
I want to talk more about the death penalty in general and in
principle, without looking so much at the problems and application. I do
not oppose the death penalty just because it is a broken system that is
flawed in its application. I oppose the death penalty because I try to be
a follower of Jesus. Jesus told his followers "judge not lest ye be
judged," "blessed are the merciful," "love your enemies," "pray for those
who persecute you," and "turn the other cheek." This message was not
just one of words. Jesus lived out that message and willingly suffered
death on a cross rather than resisting with violence or seeking vengeance on those who wanted to kill him.
I fully recognize this Gospel message of loving enemies and avoiding
vengeance runs very much against the grain of our human nature,
certainly of our American culture and maybe especially of Southern
culture. Every death penalty begins with a brutal murder and a desire
for vengeance is an understandable reaction. However, for those like me
who are committed to the Gospel of Jesus Christ, vengeance is not and
cannot be the response. On theological grounds, I oppose the death
penalty, not just in its flawed manifestation in the United States, but in
general.
Interestingly, white Southern Evangelicals, my religious
tradition, have historically supported the death penalty. Currently, if
you look at public opinion polls, white Southern Evangelicals support the
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death penalty at much higher levels than any other group in the United
States.
What explains this support for the death penalty? There are several
factors including race, culture, history, and sociology. In addition, there
are some theological themes from this dominant Bible Belt culture that
have informed people's world view. Views of individuals and human
nature, and views of justice, salvation, and the nature of God shape
individuals' view of the death penalty.
Evangelical Protestantism expresses a strong belief in the individual
and in every person's direct accountability for God. If that is fundamental to you, I can understand that capital punishment may be required to
respect the dignity of both the victim and the murder. I respect that.
However, most often, I see the death penalty justified on the grounds
that certain people are wholly evil and are incapable of redemption.
From the language of the United States Supreme Court and elsewhere,
the premise behind the death penalty is that we reserve it for the worst
of the worst who are theoretically so evil they forfeited their right to live.
This theory rests upon a strong Calvinist base about the nature of
inherent evil. In fact, this belief affects the way individual cases are
litigated. Fear of the other and the dehumanization of the defendant are
central elements of most death penalty cases. In order to convince juries
to sentence defendants to death, often, prosecutors portray the defendant
as less than human-as an animal or a monster.
On the other hand, good defense lawyers work very hard to convey to
the jury that although the defendant did a horrible act, he is still a
human being. When the jurors perceive the defendant as a flawed
human being but not different in kind from the rest of us, they are much
less likely to sentence the defendant to death.
As a Christian, I reject this notion of dividing human beings into good
and evil. The Biblical and Evangelical witness about humanity is that
no one in this fallen world is beyond the possibility of redemption. God's
mercy and grace are available to all. Indeed, we are commanded to love
our enemies because God loves our enemies.
I recognize that acting this way out of this understanding is perhaps
most Biblical in the context of murder. It is one thing to extend God's
grace to others who expect a possibility of redemption for certain kinds
of sins. However, we are called to do so for all sins-even when one has
committed the sin of taking another's life. Even when they do so in a
particularly heinous way. I admit that this is not easy to do.
We are called to remember that all persons are sinners. All of us have
sinned and fallen short of the glory of God, but, also, we are all created
in the image of God and have sacred worth in the eyes of God. That
tension must always be held together. Dividing human beings into the
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majority good and a few evil is not compatible with my understanding
of the Bible and my tradition. Solzhenitsyn said the line between good
and evil runs through every human heart.
In this way, Evangelicalism, as it has been practiced, has influenced
support for the death penalty. Another influence on the views of the
death penalty is even more fundamental: the idea of salvation. The
theological understanding that is derived from my Evangelical tradition
is that salvation is primarily a matter of being relieved from punishment.
Ironically, Jesus himself was the subject of capital punishment by the
governing powers of his day-the Crucifixion is the central symbol of
Christianity. Crosses and signs proclaiming "Jesus Saves" are an ever
present fixture on the back roads of the South. How Christians
understand the nature of Jesus' death on the cross plays a role in
Southern Evangelical Protestantism. Salvation is the central theme of
Southern Evangelical Protestantism and crucifixion is the key to
salvation. Therefore, this affects Southerners view of the death penalty
as well.
Many people believe that the crucifixion was brought about by God's
will, that God required the suffering and death of Jesus as retribution
for all our sins. The sins for all of humanity call for divine punishment
for all of humanity. In this way, salvation is viewed through the lens of
punishment-many understand this to mean that all sins require
punishment. However, the sacrifice of Jesus on the cross satisfied the
divine need for punishment. We are all sinners and need to escape
eternal punishment, but, because Jesus accepted our punishment, those
who believe in him will spend eternity in heaven. I mention heaven here
because salvation is primarily about the hereafter in the Southern
Evangelical tradition.
If you listen to a lot of Southern Bluegrass Gospel music, you realize
the theme of almost every song is how wonderful heaven will be. I have
had conversations with people who support the death penalty because
it leads to conversion experiences. You may recall the case of Karla
Faye Tucker in Texas who had a profound conversion experience while
on death row. Many people unsuccessfully urged then Governor George
W. Bush to commute her sentence, including Pat Robertson. Many
people I spoke with did not doubt the sincerity of her conversion or that
she could do a lot of good if her sentence was commuted. However, these
people viewed the death penalty as important because it forced people
like Karla Faye Tucker to come to terms with reality. She gets to spend
eternity with Jesus but, of course, she must pay her price on earth. This
line of thinking is not unusual. If you believe that God requires that
death is a penalty for sin, it is not a stretch to think the proper response
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to especially heinous acts is to insist on capital punishment on this
earth.
A little bit more theology: I believe it is an inadequate understanding
to strictly divide the divine person into a judgmental, punitive father
and a merciful, gracious son. Instead, I believe that the God who judges
us is the same God who forgives, redeems, and sustains us. If the
Doctrine of Incarnation means anything, the God who made us is the
same God who suffers with us-the God who experienced torture and
death on the cross.
Justice is a prominent theme in the Bible, but Biblical justice and
Biblical salvation are far deeper concepts than punishment and relief
from punishment. Biblical justice is a rich blend of truth, peace, mercy,
and righteousness. Justice is the power of God to bring about reconciliation among neighbors, redemption for individuals, and restoration of
community. In a violent and punitive world-the world of fallen
individuals, broken relationships, fractured communities, God's saving
power of redemption and reconciliation are an abiding reality. As Dr.
Martin Luther King, Jr., a Georgia Baptist, was fond of saying, "the
moral arc of the universe is long but it bends towards justice."
Dr. King also said "justice at its best is love correcting everything that
stands against love." God's justice works to right what has been
corrupted. Justice is how love is addressed in the face of evil. God's
justice creates life and acts to sustain and restore life and does so in this
life on earth. Our Southern religious traditions have been complicit in
many of the evils that we are talking about and deploring here today,
but I'm bold enough to have faith that this religious tradition does bear
the seeds for a new day of hope and reconciliation.
Question asked regardingReligion / Christianity/ Slavery
MS. SANNEH: For me, the interplay between religion and racism is
crucial because it is tied up in this idea that not only did we have
slavery and a system of slavery, but we had Christian slave owners and
slave holders, which led to a desire to not just have these systems coexist but to develop an idea that allowed you to be a proud, religious,
moral Christian slave holder. That is why this myth of racial hierarchy
was so critical to the existence and the perpetuation of slavery because
these were systems that were implemented, led, and run by people who
identified as Christian. There was a need to not just have these systems
but to describe these systems as good. There was a need to believe and
internalize that they were good and for the benefit of the enslaved people
and not just for the benefit of the people who were enslaving those
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people. So, that is why the myth I mentioned had a way of continuing
to assert itself is so crucial because for me that is where it comes from.
DR. DAVIS: Racism and Christianity are not incompatible. In fact,
many people we would identify as racist identify themselves as
Christian.
PROFESSOR FLOYD: The real answer to this question is simple, and
I'll ask it rhetorically. What did the Klan burn?
Question related to the justifications for lynching. The student asked if
the justifications for lynching, which were often social transgressions
such as talking to white women or talking about what white women wore,
have counterparts in modern society and if our society has evolved to
include punishments for these social transgressions.
MS. SANNEH:
There is an idea about preservation through
transformation-the idea that systems remain with us over time and
they evolve and so it becomes harder and harder to recognize them. We
are looking for lynching for social transgressions and we do not see that.
This might lead us to conclude that the problem has ceased. But you
can see punishments for social transgressions in a couple of areas. You
see presumptions assigned to people of color just as you did in the era
of segregation. These presumptions can prompt violence and are found
both in and out of the legal system. One example is discrimination in
jury service. We often see that prosecutors, as well as defense lawyers,
have wide discretion to remove people fromjuries. When we represented
people, we have seen the language used to justify removing individuals
from juries. The language is directly tied to previous eras. I have seen
people struck because they "looked hostile," looked at the prosecutor in
the wrong way, or that a juror was "impudent," which is a term that was
used over and over in the slavery era as justification for the murder of
a slave. So, there are lots of ways that we see these social taboos
continue to assert themselves.
Also, there are assigned presumptions outside a courtroom that follow
people around-such as in schools, in the streets. You see those
presumptions in almost every facet of modern day life. They are
presumptions of guilt and dangerousness that are assigned to people of
color based on the way they talk or move. Certainly, I and most people
of color have had some experience walking into a store where someone
has looked at me suspiciously. For me, I am an attorney, a person of
status, and I have tools at my disposal that I can use to disabuse people
of this idea that I am presumptively dangerous or presumptively rude
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or do not know how to navigate social taboos. However, that presumption is still with us today, and just because it no longer results in a
dramatic lynching on a courthouse lawn or by the railroad tracks does
not mean that it has disappeared. Our project is about understanding
that so that we can better recognize the way that these things recur in
our modern era.
Question regarding whether crimes that involve cross-race interactions
lead to greaterpunishments.
MS. SANNEH: In Alabama, a state where over 60% of murder victims
are black, yet 80% of those on death row are there for a crime against
a white victim. This tells you something about this social taboo
idea-that crimes committed by people who are not like us against
people who are like us evoke the harshest response. Also, I think it tells
you something about just how the criminal justice system perpetuates
a disparate of how we value life. Specifically, the idea that white life is
more valuable in this country, particularly in the South and the Deep
South, and this is something you see play out dramatically in the justice
system.
Question about the disparity of treatment between black men and women
in the criminaljustice system, and the perception of black women with
regard to criminaljustice.
DR. DAVIS: Post-Civil War, sexuality was a key marker in the
construction of racial prejudice. As a part of that, there is a projection
on African-American men of aggressive, brutal sexual behavior. Most of
the justification for lynchings was perception-a perception of a
transgression. That is how it works with crime. The perception of black
women was either that they were sexualized, or they were desexualized
for use as labor, and those two things are not mutually exclusive. It
sometimes happens at exactly the same time. So, within every middle
class or working class white family throughout the South, from the end
of the Civil War through the Civil Rights movement, there would be an
African-American woman who plays the role of mother within the white
household. There was an asymmetrical system of relations. She has an
enforced sense of loyalty with her white family, but they have no
reciprocal obligations to her. This concept marks the key distinction
between African-American men and African-American women.
MS. SANNEH: There is some real interesting work done, and we
talked about it some in our report, about why this sort of widespread
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accusation of black men as committing sexual crimes against white
women, which is profoundly still with us today, especially if you work in
capital cases, co-exists and is born out of a period of time when white
men were systematically raping black women for generations from
slavery into the era of racial terrorism. Those two things are closely
related.
MS. BROWN: I am Ebony Brown, the Student Writing Editor for the
Mercer Law Review. Thank you for coming to this year's Symposium,
entitled Justice in the Deep South: Learning from History, Charting our
Future. Our wonderful, distinguished speaker is Mr. Stephen B. Bright.
Mr. Stephen Bright, President and Senior Counsel of Southern Center
for Human Rights, is a pillar for change and inclusion for the legal
profession. His service within the legal profession has ranged from
educating young lawyers about capital punishment in his Capital
Punishment Clinic at Yale Law School to representing poor people
accused of crimes, all while challenging issues of the conditions and
practices in prisons and jails.
He has dedicated his entire life to service to communities plagued by
poverty, arguing cases in trial courts in South Georgia all the way to the
United States Supreme Court to expose racial discrimination in the
composition of juries.
On a more personal note, my esteemed colleagues and I first learned
of Mr. Bright as he was featured in Bryan Stevenson's Just Mercy as the
mentor who let Bryan Stevenson sleep on his couch to make sure he
could do this work. I would be remiss if I did not say Stephen Bright is
someone who inspires me, who has challenged my intellect, and who
gives me hope as I am currently working on a capital case through
Mercer Law's Habeas Project and aspire to continue this work into my
future legal career.
I would also be remiss if I did not mention Mr. Bright's influence on
Professor Sarah Gerwig-Moore, one of this year's Symposium planners
and my professor in Mercer's Habeas Project. She first learned of Mr.
Bright in her first year of law school when he came to Emory to speak
about access to justice and the death penalty. She hated school and was
thinking of dropping out. But, after meeting him she became interested
in social justice issues and saw the ways she could make a difference
working to resolve domestic human rights issues right here in Georgia.
And, she has personally expressed to me that without his speech she
may not have stayed in law school.
That said, to place Mr. Stephen Bright's life into perspective for you
and to explain the immense impact he has had on the Justice System in
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Georgia, across this country, and the impact he has had on students, like
myself and Professor Gerwig-Moore, would be unmanageable.
Ladies and Gentlemen, distinguished guests, law school faculty, and
most esteemed colleagues, it is my pleasure to introduce to you our
wonderful, distinguished keynote speaker, Mr. Stephen B. Bright.
MR. BRIGHT: I cannot tell you how honored and delighted I am to
be here at Mercer. I have always had a special place in my heart for
Mercer. There is no greater dean of any law school in the United States
of America than Daisy Floyd. I am particularly glad to be here with
Dean Floyd serving her second term as dean of the law school, and I
know how much you all benefit from that. I also am so glad to be invited
by Sarah Gerwig-Moore. She took my class when she was at Emory Law
School. I am very proud of my students and what many of them have
gone on to do, and she is one that I am most proud of.
Her program here at Mercer provides post-conviction legal representation to people. For those people, that is the only possibility of legal
representation they have. People have a right to a lawyer at trial and
on appeal. However, for someone who is wrongly convicted and sentenced
to prison in Georgia, there is no right to a lawyer for review in stages
beyond that-habeas corpus proceedings in the state and federal courts.
What type of legal system has a mechanism for correcting Constitutional
errors but does not give people lawyers to correct those errors? This is
one of the things we have to change in the legal system. Fortunately,
there are people free today in this state because of the representation
that this highly regarded clinic at Mercer has provided.
I am delighted to speak on this subject because it is so critically
important. The only bipartisan agreement that we have in the United
States of America today is that the criminal justice system is broken.
The sentences imposed in the last forty years are excessive. People have
been sent to prison who should not go there. In addition, we have a
system of capital punishment that has sentenced people to death not
because they committed the worst crimes or that they had the most
incorrigible backgrounds, but because they had the misfortune of being
assigned the worst lawyer. Unfortunately, no state has more of this than
Georgia.
I want to ask each of you here today, whether you plan to work for a
big law firm and make a lot of money, work in private practice and make
a lot of money, work as a prosecutor or government lawyer, or work as
a public defender, to think about these issues and what can you do about
them, lawyers are the trustees of the system of justice. Lawyers have a
monopoly on legal services and it is a way to make a lot of money.
However, with that monopoly comes a great responsibility.

